United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 
Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,920 


CECILIA KARIKAS, 
Appellant, 


Vv. 


THE UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


i Angeals 


Motion fer New Trial 

Memorandum in Support of Motion for New Trial 
Affidavit of Thomas W. LaVenia 

Affidavit of Cecilia Karikas 


Affidavit of Lynn W. May : 
Excerpts from Transcript of Proceedings on Defendant's Motion for New Trial 


Witnesses: 


Tony D, Pittman 
Direct 
Cross 
Redirect 
Recross : 
Further redirect . 


Oakie Dyer 
Direct 


Donald E. Walters 
Direct 
Cross é : 


Order Denying Motion for New Trial 


JOINT APPENDIX 


[Filed December 8, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, ) | 
v. } Criminal No. 136-61 
CECILIA KARIKAS, ) 
Defendant. ) 


MOTION FOR NEW TRIAL 
Comes now the defendant, through her attorney, and rhoves this 
Court to grant a new trial pursuant to Rule 33 of the Federal Rules of 
Criminal Procedure on the ground of newly discovered evidence. The 
newly discovered evidence consists of a witness named, Anthony Pittman, 
whose name was mentioned briefly at the trial but who was unknown to 
the defendant or her counsel until a short time ago. The substance of the 
testimony which Mr. Pittman can give in this case is described in the af- 
fidavits attached to this Motion. It is submitted that had the testimony of 


this witness been presented during the trial, the jury undoubtedly would 


not have convicted this defendant. 
WHEREFORE, it is respectfully submitted that this Court enter an 
order granting this defendant a new trial in this case, | 
Respectfully submitted, 


/s/ Robert L. Ackerly | 
Counsel for Defendant 


| 
1625 K Street, N. W. 
Washington 6, D.C. 


[Filed December 8, 1961] 


MEMORANDUM IN SUPPORT OF 
MOTION FOR NEW TRIAL 


The Court is familiar with the facts of this case. The Court will 
recall that a man by the name of Pittman was mentioned during the trial. 
As is shown from the attached affidavits he was not known to the defend- 
ant or her counsel, and his knowledge of the facts of this case was not 
learned until very recently. Mr. Pittman was not called to testify before 
the Grand Jury nor was he called as a witness at the trial. 

The Court will recall at the trial that the sole evidence that this 
defendant had an intent to defraud by signing endorsements on three checks 
was the testimony of the co-defendant, Coan, to the effect that she received 
a check from the Investment Bankers of America; that she endorsed the 
name "Anne Whiteside” on the back and gave the check to the defendant, 
Karikas. (TR. 80). She testified that she did not see the check again and 
that a couple of months later the defendant, Karikas, gave her Two Thou- 
sand Dollars in New York City. (TR. 81). The facts as shown in the en- 
closed affidavits are that the co-defendant, Coan, handed this check to 
Anthony Pittman, who was then employed by the Investment Bankers of 
America, who in turn gave the check to one H. Neal Kelly. Thereafter 
Kelly gave the proceeds of the check in cash to Pittman who in turn gave 
the cash to the co-defendant, Coan. Pittman did not know and had never 
seen the defendant, Karikas, until recently. 

The effect of this testimony is not only to utterly destroy the credi- 


bility of the co-defendant, Coan, who testified in the Government's case, 


but also removes any participation of the defendant, Karikas, in the nego- 


tiation or cashing this check and of the receipt of any of the proceeds of 
the check. 

But for the testimony of the co-defendant , Coan, the testimony of 
the defendant, Karikas, was clearly as consistent with innocence as with 
guilt. The testimony of Pittman would have completed the destruction of 
Coan's credibility, which was of doubtful validity at best. And had the 
jury known that the defendant, Karikas, had nothing to do with the negotiation 
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of this check, there could be no question that the jury would ak reached 


a different verdict. 

The test, however, as to whether this Court should grant this Mo- 
tion is that the Court be reasonably well satisfied that testimony given 
by a material witness was false, and that had the testimony of the newly 
discovered witness been presented, the jury might have reached a differ- 
ent conclusion. It is submitted that this newly submitted evidence clearly 
meets this test and that a Motion for a new trial should be granted. 

Respectfully submitted, | 


/s/ Robert L. Ackerly | 


Counsel for Defendant 


* * * j 


[Filed December 8, 1961] 
AFFIDAVIT 

I, Thomas W. LaVenia, being first duly sworn upon oath, depose 
and say: 

1. That I reside at 500 Midday Lane, Alexandria, Virginia, and 
maintain an office in the District of Columbia at 1300 Connecticut Avenue, 
N.W. for the purpose of conducting general investigative cd his 

2. That I was admitted to the Bar of the State of New York on April 
27,1938, From January, 1939 until December , 1943, I was employed by 
the Secret Service of the United States as an agent and was serving as 
Special Aide to the Chief of the Secret Service when I resigned to enter 
the military service. I have been Deputy Staff Director and Chief Assist- 
ant Counsel of the United States Senate Permanent Subcommittee on In- 
vestigations during the period February 15,1953 through March 30, 1955. 
In 1953, I was also Special Counsel to the Special Subcommittee Opera- 
tions Abroad of the United States Senate Government Ope rations Committee. 

3. That on November 27, 1961, I interviewed Anthony Pittman, who 
is presently employed by Lloyd Miller and Company of 1411 Pennsylvania 
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Avenue, N.W. He was formerly employed as an accountant with Invest- 
ment Bankers of America in Washington, D.C. during the year 1959 and 
the pertinent period involved in this case. Cecilia Karikas, defendant in 
this case, was also present during the interview. I had been requested 
by Mr. Robert L. Ackerly, the attorney for the defendant, Cecilia Karikas, 
to interview Mr. Pittman. Mr. Pittman advised me that he would be will- 
ing to tell me the entire story of his knowledge of the facts and circum- 
stances surrounding the negotiation of a check drawn on the funds of the 
Investment Bankers of America in August, 1959 to the order of Anne White- 
side in the approximate amount of $6,500 or $6,700. His recollection was 
that an account had been opened in the name of Anne Whiteside with In- 
vestment Bankers of America during 1959. This account had been opened 
by mail. The credit deposits to this account were in the form of five or 
six endorsed checks payable to various payees. A signature card had been 
signed in connection with the account. Several weeks after the opening of 
the account, Mr. Sidney Spector, who was an official of the Investment Com- 
pany and who was also Mr. Pittman's supervisor, called Pittman into his 
office and instructed him to draw a check payable to the order of Anne 
Whiteside for the balance in the account which was in the proximate sum 
of $6,500. Pittman stated that he saw a lady in Mr. Spector's office and 
that Mr. Spector indicated that this lady was Mrs. Whiteside. Pittman 
went to his desk and wrote the check, brought it back to Spector and gave 
it to him. Shortly thereafter the lady came through the public portion of 
the office and departed. Immediately following his exit from the office, 
Mr. Spector summoned Pittman. He advised Pittman that he had some 
doubts concerning the account and the lady who had just left his office. 
He requested Pittman to notify their Bank that if Anne Whiteside attempted 
to cash the check that day the Bank should refuse payment. Pittman so 
notified the Bank by telephone. 

4. About one hour later, Pittman made his usual daily visit to the 


Riggs Bank and encountered the same lady that he had seen in Mr. Spector's 


office who was known to him as Anne Whiteside. He had also met this lady 
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on a prior occasion under ancther name, which he could not irecall, and 
he assumed that her name had been changed by a subsequent marriage. 
Mrs. Whiteside was quite upset and told him that the Bank would not cash 
the check over-the-counter, and that she had to get this money to get 
some students back to Europe. Pittman offered to help her negotiate the 
check provided she did not advise Mr. Spector of his assistance. Mrs. 
Whiteside accepted the offer and turned the check over to Pittman. Pitt- 
man alone took the check to one H. Neal Kelly. Pittman stated to me that 
he had known Kelly for many years and felt that Kelly would be willing to 
help. Pittman stated that Kelly took the check and a few days later de- 
livered the proceeds in cash to Pittman who turned the cash, approxi- 
mately $6,500, over to Anne Whiteside. He received from Anne White- 
side a receipt for the cash which he then turned over to Kelly. Pittman 
stated that at about this time in the negotiation he knew Anne Whiteside 
to be Joanne Dinstel and he also knew her to be Joanne D. Coan, He also 
knew at the time of the negotiations with Kelly that Kelly and Joanne 
Dinstel, also known as Anne Whiteside, were known to each other and had 
been known to each other for several years. Pittman stated further that 
at this time he did not know Cecilia Karikas, the defendant in this case, 
and had not met her until about three weeks prior to our interview, at 
which time Miss Karikas called on him and asked him whether he knew 
anything about the negotiation of this check. Pittman stated he received 
no monies for handling the negotiation of the check and that Kelly did not 
receive any money either. I asked Pittman why he went to all of this 
trouble to negotiate this check in the face of Mr. Spector's concern over 
the account and Mr. Spector's specific instructions. Pittman stated that 
he knew that the check was good and that Anne Whiteside's istory appealed 
to his sympathetic nature and that Kelly negotiated the check as a favor 
to Pittman. | 

5. lasked Pittman whether he had been interviewed by Federal 


agents or by a representative of the United States Attorney’ s office. He 


advised that he had been interviewed by an agent of the Federal Bureau 
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of Investigation and that he had identified a signature card which the agent 
had in his possession, and that he had answered specific questions con- 
cerning the opening of the account and the preparation and delivery of the 
Investment Bankers of America's check to Anne Whiteside. 

6. Pittman advised me that he understood that Kelly had been inter- 
viewed by agents of the Federal Bureau of Investigation and that Kelly had 
refused to discuss the matter with Bureau agents for the reason that he 
was then either under indictment or about to be indicted on the other mat- 
ter referred to in this affidavit. 

7. I again interviewed Mr. Pittman on December 7, 1961, in the 
presence of Robert L. Ackerly , attorney for the defendant herein. Mr. 
Pittman confirmed the information given to me at the prior interview 
which is set forth in this affidavit. 

/s/ Thomas W. LaVenia 
[JURAT the 8th day of December, 1961] 


[Filed December 8, 1961] 


AFFIDAVIT 
I, Cecilia Karikas, being first duly sworn upon oath, depose and say: 
1. That Iam the defendant in the above entitled case. 


2. That on November 27, 1961, I was present when Thomas W. La- 


Venia interviewed Anthony Pittman. 

3. That I did not know of the existence of Anthony Pittman until his 
name was mentioned at the trial of this case. I finally located him about 
a month ago and until that time had never seen him and had no knowledge 
that he knew any of the facts concerning the negotiation of the check or of 
the entire transaction upon which the indictment in this case is based. 

4. That about three weeks prior to November 27, 1961, I learned 
where Mr. Pittman was working and went to see him and he told me sub- 


stantially the same thing that is recited in Mr. LaVenia's affidavit. I 
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certify that Mr. LaVenia's affidavit sets forth accurately the substance 


of our conversation with Mr. Pittman. 
/s/ Cecilia Karikas 


[JURAT the 8th day of December, 1961] 


[Filed January 19, 1962] 
AFFIDAVIT 

I, Lynn W. May, being first duly sworn upon oath, depose and say: 

1. That I testified as a witness during the trial of the above entitled 
case. I understand that additional facts concerning my cashing of a check 
for H. Neal Kelly, Jr. in August of 1959 may be pertinent to’ the Court. 

2. When I cashed the check at the National Savings and Trust Com- 
pany at 15th and New York Avenue, I met Mr. Kelly outside the Bank. I 
had the sum of Six Thousand Nine Hundred Dollars and Ninety -Five Cents 
($6,900.95) in cash. The bills were wrapped as they are normally wrap- 
ped in banks, although I do not recall the denominations of the bills or 
the amount in the wrappers. Mr. Kelly was waiting outside the Bank and 
asked me to get into a car. He and I got into the back seat and I handed 
him the money. He gave me a receipt for the money which I have previ- 
ously shown to agents of the Federal Bureau of Investigation. The auto- 
mobile was driven by a man known to me as Tony Pittman. I knew Mr. 
Pittman prior to this meeting. As I recall we drove a couple of blocks 
and then Mr. Pittman drove me back to my office. 

/s/ Lynn W. May 


[JURAT the 28th day of December, 1961] 


* * * 


[Filed March 12, 1962] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
ON DEFENDANT'S MOTION FOR NEW TRIAL 


Washington, D.C. 
Monday , January 29, 1962 

Before Judge H. A. SCHWEINHAUT at 10:45 a.m. today, on defend- 
ant's motion for new trial. 

* * al * * 

MR. ACKERLY: If the Court please, this is a motion of the defend- 
ant Karikas for new trial, on the ground of newly discovered evidence. 
There are three affidavits in the file in support of the motion. I would 
like at this time, Your Honor, to call one witness, Mr. Pittman, whose 
affidavit has not been filed. 

Since Mr. Smithson has indicated, Your Honor, that he probably 
would call witnesses, I wonder if we shouldn't have the rule on witnesses. 

THE COURT: I think So. 

THE DEPUTY CLERK: All witnesses in the matter now on hearing, 
of the United States against Cecilia Karikas, will please retire to the wit- 
ness room, witnesses on both sides. 

THE COURT: Except Mr. Pittman. 

MR. ACKERLY: Mr. Pittman, you stay here. 

Thereupon 

TONY D. PITTMAN 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ACKERLY: 

Q. Will you state your full name and address, please. A. Tony D. 
Pittman, 903 North Randolph Street, Arlington. 

Q@. And where are you employed, Mr. Pittman? A. Lloyd Miller 

and Company. 

Q. And what position do you hold there? A. Accountant. 


Q. Directing your attention to -- 
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THE COURT: What is the business of Lloyd Miller and Company ? 
THE WITNESS: They are stock brokers. 
BY MR. ACKERLY: | 
Q. Directing your attention to the spring of 1959, where were you 
employed? A. Investment Bankers of America. | 
Q. And what position did you hold there? A. Accountant, cashier. 
Q. Who was in charge of that office, Mr. Pittman? A. Conrad L. 
Berman was president. Sidney Spector I think was vice president. 
THE COURT: Speak louder, please. You can speak louder than this. 
THE WITNESS: Yes. | 
BY MR, ACKERLY: 
Q. Try to keep your voice up, if you will, please. 


Do you recall an account with Investment Bankers of America in 
the name of Anne Whiteside? A. Yes. : 

Q. Do you recall when that account was closed? A. Yes. 

Q. As best you can remember, to your best recollection, about 
when was the account closed? A. I would say it was probably in August. 

Q. In what year, please? A. Of 1959. | 

Q. Now will you tell the Court, please, what you recall about the 
closing of the account with Investment Bankers of America in the name 
of Anne Whiteside. A. Well, Anne Whiteside came into the office one day, 
and was in with Mr. Spector for some time. And while she was in his of- 
fice, Mr. Spector instructed us to prepare a check to her order for the 


balance in the account. | 


Q. Did you prepare that check? A. Yes. 
Q. Do you recall what the amount of the check was? A, I don't 
recall the exact amount. It was somewhere between six and seven thou- 
sand dollars, as I recall it. | 
Q. After you drew the check, what did you do with it? A. I gave it 
to Mr. Spector. 
Q. Did you go into Mr. Spector's office, or did you see him outside 


of his office? A. He came out. 
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Q. Was anyone with Mr. Spector? A. Anne Whiteside was with him. 

Q. Do you see Anne Whiteside in this courtroom? A. No, sir. 

Q. Specifically, for the record, I would like the defendant to rise, 
please. (The defendant stood at counsel table). 

Mr. Pittman, is the defendant, who is now standing, was that Anne 
Whiteside? A. No. 

Q. Did you hand the check to Mr. Spector or to Anne Whiteside ? 
A. To Mr. Spector. 

Q. Then what did you do, sir? A. I did nothing. 

Q. Did you remain in the presence of Anne Whiteside while she 
stayed in the office? A. No; she was in the office with Mr. Spector. 

Q. Did you see her leave? A. Yes. 

Q. After she left the office of Investment Bankers, did you have 
occasion to see her again? A. Yes, I did. 

Q. Where did you see her? A. It was some time after she left. 

I went to the bank, as I did every day, and as I was coming out of the bank 
she approached me. 

Q. Was this the same day? A. The same day. 

Q. What bank was it, sir? A. The Riggs National Bank. 

Q. What branch? A. Dupont Circle. 

er The Dupont Circle branch? A. Yes. 

Q. Try to keep your voice up, if you will, please. 

Did you have a conversation with Anne Whiteside? A. Yes. 

Q. Do you have any way of knowing at this time whether "Anne 
Whiteside" was that girl's real name? A. Well,I understand that it 
wasn't, although -- 

Q. How do you understand that it was not? A. Well, from the sub- 
sequent publicity and investigation. I believe she was tried. 

Q. Did you read the accounts ot the trial? A. Some of them. 

Q. Did you see pictures in the newspapers of the defendants? A.I 
don't recall seeing pictures. 


THE COURT: Are you asking him these questions for the record? 


-- because I know that "Anne Whiteside" was not a true name; the name 
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was Coan -- C-o-a-n. Is that right? 

MR. ACKERLY: Yes, Your Honor. I was just trying to get around 
to having him identify who he subsequently found out. But I believe that 
is clear in the record, Your Honor. | 

THE COURT: Yes. 

BY MR. ACKERLY: 

Q. Mr. Pittman, relate to the Court, if you will, the conversation 
that you had with Anne Whiteside outside of the Dupont Circle branch of 
Riggs Bank. A. She seemed very upset, I would say almost in tears; and 
she indicated to me that she was unable to get the check cashed, and want- 
ed to know if I would accompany her into the bank to cash the check, in 
an attempt to have the bank cash the check for her. : 

She said that she had to give the money to some of hex students, or 
something to that effect; then that they were leaving town. She was really 
upset, and she was rattling on, I would say, about how badly i needed 
to get the check cashed, and so forth. | 

She seemed so distraught that I told her that well I would see if I 
could get the check cashed for her -- although I didn't take her into the 
bank; it had closed. I came out after the bank had closed, actually, and 
she couldn't get the check cashed at the bank that day. | 

She indicated that it was extremely urgent that she get the check 


cashed, because she had to go to New York. I forget just oe her story 
was that she told me. | 


Q. Did you agree to help her cash the check? A. Yes. I told her 
that possibly I knew someone who could get the check cashed for her. 

Q. And did she endorse the check? A. Yes. ! 

Q. Did she give you the check? A. Yes. 

Q. What did you do with the check? A. I gave the check to a Neil 
Kelly, after asking him if he thought he could get it cashed. He indicated 
he thought he could. So I gave it to him to cash. | 
Q. At that time had you known Neil Kelly? A. Yes; he was a friend 


of mine. 
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THE COURT: What was the -- 
BY MR. ACKERLY: 

Q. Keep your voice up. A. Neil Kelly wasa friend of mine. 

Q. And had you known him for some time? A. Yes. 

Q. And well? A. Yes. 

Q. Did he agree to help you cash the check? A. Yes. 

Q. When did you see Neil Kelly again? A. Well, I saw him -- it 

was not the following day -- it was either the day after that or two 
or three days later, that he actually got the check cashed, apparently. 

In the meantime this Anne Whiteside had been calling me desperately 
on the telephone, because she had to leave town and so forth and so on. 

Finally Kelly called me and said he was getting the cash that day. 
So -- 

THE COURT: How long after this meeting with her, at which she 
gave you the check, -- 

THE WITNESS: Sir? 

THE COURT: How long after the Whiteside girl gave you the check 
did Kelly tell you that he was getting it, as you just said, that day ? 

THE WITNESS: It seems to me that it was three or four days. 

So when he advised me of that, I made arrangements to meet with 
him to get the money from him to give to this Anne Whiteside. I picked 
him up in my car -- Kelly. And we met another man, named Lynn May, 
who apparently was getting the check cashed for Kelly. They got into the 
back seat of my car, and I presume that at that time Mr. May gave Mr. 
Kelly the money. And we let Mr. May out, and Mr. Kelly gave me the 
money. 

Subsequently that same day this Anne Whiteside contacted me on 

the phone, as she had been doing, and I told her that I had the cash 
from Mr. Kelly and that if she would meet me I would give it to her. So 


she arranged to meet me, I think at the drugstore there at Dupont Circle, 


that day and I gave her the money, and got a receipt from her. I gave the 


receipt to Mr. Kelly. 


BY MR, ACKERLY: 
Q. Do you know where that receipt is, Mr. Pittman? A. No, I don't. 


Q. Have you had occasion to ask Mr. Kelly for the receipt? A. Yes, 
I asked him if he had it. He said that they hadlostit- | 

MR, SMITHSON: This is all hearsay, Your Honor. 

THE COURT: Why would Kelly have the receipt, if the girl gave 
it to him? 

MR. ACKERLY: I asked the witness, Your Honor, who just said 
he subsequently gave the receipt to Mr. Kelly. 

BY MR. ACKERLY: | 

Q. Mr. Pittman, you say you saw Anne Whiteside at a drugstore 
near Dupont Circle? A. Yes. | 

Q. And then what happened? A. I gave her the money and she gave 
me the receipt. | 

Q. Did she then leave? A. I left. 

Q. Have you seen her since then? A. No. 

Q. How long thereafter did you give the receipt to Mr. _ Kelly? 
A. Within the next few days. It wasn't the same day. 

Q. Mr. Pittman, were you interviewed by anybody ey the FBI 
with respect to this case? A. Yes. | 

Q. Do you know the agent's name? A. Yes; his name was Walters. 

THE COURT: When? 

THE WITNESS: This was, I would say, six months later. 

THE COURT: With respect to the trial of this case, when was it? 

THE WITNESS: I don't know when the case was tried. | I can't -- 

THE COURT: You knew it at the time it was being tried, didn't you? 

THE WITNESS: Yes. But the -- 

THE COURT: Did you read about it in the eee ? 

THE WITNESS: I read about it in the paper; but I don't -- 

THE COURT: Had the agent -- what is his name? __ 

MR. ACKERLY: Walters. 

THE COURT: Had he seen you before the trial ? 
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THE WITNESS: It was before the trial, yes; but I can't say how 
much before. 

BY MR, ACKERLY: 

Q. At the time that Mr. Walters, from the FBI, talked to you about 
this case, had you talked to Mr. Walters prior to that? A. Yes. 

Q. And what was that concerning, if you recall? A. Well, there 
was another investigation being conducted by Mr. Walters, apparently , 
regarding Neil Kelly and the transaction that had taken place through In- 
vestment Bankers of America. 

Q. And Mr. Walter interviewed you with respect to Mr. Kelly's ac- 
counts with Investment Bankers of America? A. Yes. 

Q. When you had occasion to talk to Mr. Walter about this case, 
did you tell him what you have just told the Court? A. Not all of what 
I have just told the Court. 

Q. Not all of it? A. No. 

Q. What did you tell Mr. Walters, as you recall? A. AsI recall, 
I only talked to him briefly regarding this case, and told him that I didn't 
know anything about it other than that this Anne Whiteside had come to the 

office , had been in the office with Mr. Spector, and that we had sub- 
sequently given her a check. 

I saw him again on another occasion when he had some photographs , 
which he asked me if I could identify. And not being able to, I told him 
no. That was, I believe, my only contact with him. 

Q. Mr. Pittman, why didn't you tell Agent Walters what you have 
told the Court this morning? A. Well, as I said, there was this other in- 
vestigation. And I think Kelly was, I don't know if, I don't think his trial 
had come up yet. But I didn't want to involve him in this matter, which 
he really wasn't connected with, other than through my asking him to cash 
the check. So I thought the fact that he had cashed the check was imma- 


terial, really. I presume they found it out anyway; but at the time I just 
didn't want to tell him, and I didn't. 


Q. Mr. Pittman, you understand that you are under oath to tell the 


truth this morning? A. Yes. 


15 


Q. Is what you have told the Court the truth? A. Yes. 
Q. Did you plead guilty to a breaking and entering charge in Arling- 
ton, Virginia, -- | 
MR. SMITHSON: Asking his own witness, Your Honor? 
THE COURT: Let the District Attorney take care of that. 
MR. ACKERLY: Very well. That is all the questions I have, Your 
Honor. | 
CROSS EXAMINATION 
BY MR. SMITHSON: | 
Q. Mr. Pittman, since there has been reference, sir, to the fact of 
another case involving Mr. H. Neil Kelly, on one of the occasions that 
Agent Walters spoke to you about H. Neil Kelly he informed you, did he 
not, sir, that there was a warrant outstanding for Mr. Kelly, and you were 


advised of the harboring statute; isn't that true? A. I believe that is true. 


Q. And isn't it a fact, sir, that subsequently to that you were with 


Mr. Kelly in California? Isn't that true? 

MR. ACKERLY: I object, Your Honor. 

MR. SMITHSON: They opened this up. 

MR. ACKERLY: Just a moment. Ido object, Your Honor. The 
direct examination hasn't any reference to California. Now Mr. Smithson 
is getting into a warrant in another case about somebody else, about 
whether at some other time he was in California. I think that is totally 
irrelevant. | 

MR. SMITHSON: Your Honor, my basis for it is because he asked 
the witness, "Is it not a fact that you were in effect protecting Kelly on 

this other matter ?" : 

THE COURT: It wasn't put -- 

MR. SMITHSON: Not quite that bluntly. 

THE COURT: The witness did. 

MR. SMITHSON: That is correct. 

THE COURT: I overrule the objection. 

BY MR. SMITHSON: 


Q. Isn't that true? You were out there in California’ with Kelly 
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after you were warned? A. I was out in California, but not with Kelly. 

Q. Did you see him and talk to him? A. I talked to him, 

Q. Did you ever tell the agent you talked to him? A. I don't be- 
lieve I discussed it with the agent. 

Q. Let me ask you something, Mr. Pittman. Do you remember be- 
ing interviewed on August the 24th of 1960 ? A. Ican't recall the specific 
date. 

Q. August 22 -- lam sorry -- August 22. 

And tell me, you were identified as a witness in this trial of Cecilia 
Karikas; isn't that true? 

Didn't I talk to you about appearing as a witness in this case? A. I 
don't recall you did. 

Q. Let's go'back to the 22d of August, 1960. You were shown, were 
you not, sir, by Special Agent Walters a fan or a group of photographs con- 

taining one of Joanne Dinstel Coan, and did you not state at that time 
you could not identify any of those people? A. I was shown some photo- 
graphs in which a number of the persons were unrecognizable to me, and 
I just was unable to identify any of them. 

Q. Do you remember, sir, when you were talked to by Agent Walters 
and Agent Gertz on February 29th of 1960? Do you remember that? A. I 
can't recall specifically. 

Q. Tell me, sir, is it not a fact that on that date you denied knowing 
the true identity of Anne Whiteside who opened the account with your I.B.A. 
in August of 1959? Did you not at that time tell the agent you had never 
seen Anne Whiteside before, and that you had never seen her since? A. I 
may have said that. I don't recall it. 

Q. In other words, sir, you were deliberately giving him false in- 
formation? Is that correct? A. I did withhold what I stated that I with- 
held, for the reason -- 


Q. Well now, do you remember that with regard to what you told 


Agent Walters that you were asked as a witness before the Grand Jury 
when you were sworn, sir, on Monday, 11 April 1960; do you remember 
that? A. What Grand Jury was that? 
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Q. The Grand Jury, sir, considering the case against H. Neil Kelly, 
Jr., and at which time, sir, they took testimony regarding ae 

MR, ACKERLY: I object. | 

MR, SMITHSON: May I make my proffer? | 

THE COURT: Yes. 


BY MR. SMITHSON: 


Q. -- regarding certain transactions involving an Karikas 


and Anne Whiteside. Do you recall that ? 

MR. ACKERLY: My objection, Your Honor, is that this is a Grand 
Jury transcript involving an entirely different case. 

MR. SMITHSON: No, Your Honor. | 

THE COURT: But involving, according to Mr. Smithson, apparently 
Anne Whiteside and Cecilia Karikas. | 

MR. SMITHSON: That is correct, Your Honor. And i will directly 
relate to the Anne Whiteside transaction. 

MR, ACKERLY: My objection is that it is ina proceeding against 
H. Neil Kelly and not involving this defendant. : 

THE COURT: But he Says it involves him to some extent. 

MR. SMITHSON: That is correct, Your Honor, because this witness 
was involved in both transactions. | 

BY MR. SMITHSON: 

Q. You were asked a few moments ago -- and maybe J can clarify 

it for Mr. Ackerly -- you were asked, were you not, sir, didn't you 
talk to the FBI agents about H. Neil Kelly's stock account with Investment 


Bankers? You were asked that, and did you not answer yes? A. Yes. 


Q. Actually, sir, you were talked to by the FBI agents concerning 
one fictitious Harold Barkley, whom you refused to identify on an earlier 
occasion as H. Neil Kelly; isn't that true? A. I would not now identify 
him as H. Neil Kelly. 

Q. No, sir. Well tell me, sir, were you not asked by that Grand 
Jury a question, sir, with regard to what you told Mr. Walters, because 


were you not asked, sir, if you would submit to a lie detector test -- 


MR. ACKERLY: I object. 

THE COURT: Go ahead and finish your question. 

But don't answer it. 

BY MR. SMITHSON: 

Q. -- and was your answer "no, not in connection with those trans- 
actions, no" -- 

"Question: Well, what did he ask you to submit in connection 
with? 

"Answer: He asked me to submit to a lie detector test in 
connection with everything I had told him, and I refused to do it. 

"Question: Well, do you have anything to hide or is there any- 
thing you told Agent Walter that is not true? 

"Answer: No.” 

Were not those questions put to you and did not you give those answers ? 

THE COURT: Mr. Ackerly, apparently this motion for new trial on 
the ground of newly discovered evidence rests upon this, doesn't it? 

MR. ACKERLY: It does, Your Honor. But whether he would take 
a lie detector test -- 

THE COURT: I know. But at least in large measure it rests upon 
this. Therefore his credibility as a witness is squarely in issue. It seems 
to me that I have to consider two factors. One is whether this witness, 
assuming he is telling the truth, is supplying me or can supply me now 
with evidence which could not reasonably have been obtained by counsel 
for the defendant in this case prior to the trial. Two, whether that evi- 
dence, assuming arguendo for the moment that it could not have been ob- 
tained reasonably by the defendant, whether that evidence would have been 
of material consequence in the trial which began in March of 1961, wheth- 


er at that time it could have been of some consequence. 


Could it reasonably be said that it would have changed the verdict, 


or that it may have materially affected the verdict ? 
Therefore his veracity is even more important, perhaps, in this kind 


of a proceeding that Iam now conducting than it would be upon a trial of 
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a case where he is tendered as a witness, because Iam being asked to 
overturn a verdict which has been affirmed by the Court of Appeals, based 
upon the testimony now being given of this witness. Iam going to open it 
up wide. | 

MR. ACKERLY: I want the Court to understand that I have no re- 
luctance to anything that Mr. Smithson wants to ask this witness concern- 
ing this case. And I sincerely believe that if Mr. Smithson believes the 
testimony of Mr. Pittman, that he would join me in requesting the Court 
to set this conviction aside, because his obligation as a prosecutor is just 
that. 3 

But when he starts talking about whether a witness was asked before 
a grand jury, in front of a grand jury, whether he would submit to a lie de- 
tector test, where the man had no counsel, nobody to consult with him, I 
think it was an improper question before the grand jury, and I don't think 
it has any bearing upon his credibility. | 

THE COURT: I don't think it has much, possibly, because there 
may be many reasons why a person, an innocent person, wouldn't take a 
lie detector test. | 

MR. ACKERLY: Certainly. | 

MR. SMITHSON: That is conceded, Your Honor. It was only put in 
the context so that when the answer was ultimately given, "Was anything 
you told Agent Walters not true?" and he said, "No." And it was only 
for the purpose of context, and I don't propose that the lie detector test 
be offered pro or con to influence Your Honor's decision. | 

BY MR. SMITHSON: 

Q. Now, sir, you were called before this grand jury, and do you 
remember being questioned by Mr. Stevas, the Assistant U. S. Attorney 
there? A. Yes. 


Q. And let me ask you this. Were you not asked on that time, sir, 


"Is that the first time you had seen this individual ?" 


And did you not answer, "Yes. That's the only time’ I know of that 


she was in the office." 


Were you not asked that -- 
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MR. ACKERLY: Does this refer to Anne Whiteside, Your Honor? 
MR. SMITHSON: Yes, that is correct, Anne Whiteside. Pardon 
me, Counsel. 

THE COURT: Ask him that again. 
MR. SMITHSON: All right. I will read it, Your Honor. 

BY MR. SMITHSON: 
Q. (Reading) 

"By Mr. Stevas: 

"Question: Do you know an individual by the name of Anne 
Whiteside ? 

"Answer: I don't know her, I have seen her. 

"Question: You have seen such a person identified as that 
name ? 

"Answer: Right. 

"Question: What were the circumstances under which you saw 
an individual by the name of Anne Whiteside ? 

"Answer: She came into our office one day to see Mr. Spector 
and pick up a check. 

"Question: That would be a check drawn on Investment Bankers? 7 

"Answer: Right. 

"Question: All right, sir. Is that the first time you had seen 
this individual ? 

‘Answer: Yes. That's the only time I know of that she was 
in the office. 

"Question: Was there anything unusual about this situation 
that attracted your attention to this individual ? 

"Answer: Not at the time, no. 


"Question: Well, when was it that you were asked or called 


upon to recollect that such a person had been there, some months 


later ? 
"Answer: Some months later, seven or eight months. 


"Question: Well now, in view of the volume of work that is 
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"done there at your particular office, what is it that made you recall 


this particular subject ? 

"Answer: Well, I didn't recall it until asked about it’ 

Were those questions put to you and did you make those answers ? 
A. I would presume so, if that is the record. I can't recall just what the 
questions and answers were at that time. | 

Q. Well, were you not asked these questions? -- 

"Was anything unusual about her dress" -- referring to Anne 
Whiteside -- "or about the individual's dress that you recall? The 
way the individual was clothed or -- | 

"Answer: Well, I didn't pay too much attention to her. I 
think -- I don't know if there was anything unusual. She, I think, 
was dressed in black, had on a hat, was all I could say about her. 

"Question: Well when you saw the individual you didn't know 
the person's name just by seeing -- ! 

"Answer: No. | 

"Question: How did you learn that it was the same person who 
sent in the six Pan American World Airways checks ? 

"Answer: Well, she went into Mr. Spector's office. In so doing 
she walked past my desk, While she was in there he asked me to 
write up this check for her. | 

"Question; Um hum. 

"Answer: So I presumed that it was her." 

Were you asked those questions and did you make those answers ? 
A. I would say yes. | 

Q. Pardon me? A. Yes. | 

Q. All right. Now were you asked the question, "And she accepted 
the check and left the premises?" And did you answer, "Right." 

Do you recall that? A. I don't really recall it, but I presume that 
that is correct. ! 

Q. All right. Now, let me put this to you. Were you asked at that 
time regarding what became of the check from Investment Bankers of 


America? A. I don't recall. 
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Q. Were you not asked these questions? -- 

"Do you know what subsequently happened to your check?" 

And did you not answer, ''Yes." 

And were you not questioned further, "What happened to it?" 

"Answer: Well, from the endorsement, it was endorsed by her 
and then cashed through Deak and Company. 

"Question: Do you know that Mr. Kelly had occasion to cash 
that check for her at Deak and Company ? 

"Answer: I found that out subsequently. 

"Question: How about Mr. May? Do you know Mr. Lynn May? 

"Answer: Yes. 

"Question: How long have you know him, sir? 

"Answer: Two or three years, something like that. I don't 
know him very well; I met him several times. 

"Question: Did you prior to the time when you gave the check 
to the individual represented as Whiteside, did you prior to that time 
know that Mr. Kelly was going to receive any of this check or re- 
ceive the check itself? 

"Answer: No. 

"Question: You had no advance information concerning this 
Whiteside subject ?" 

Your answer was "No." 

Weren't you asked those questions and didn’t you make those answers ? 
A. I did. 


Q. So you didn't tell the Grand Jury anything about meeting Mr. Kelly 


and giving him this check, did you? A. I wasn't asked that. 
27 Q. You weren't asked that? A. No. 
Q. You weren't asked what became of the check? A. I answered 
that question. 
THE COURT: Read the answer. 
MR. SMITHSON: Yes, sir. 
THE COURT: You were asked what became of the check. Here is 
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what purports to be your answer. Let's find out whether it was or not. 
BY MR. SMITHSON: | 
Q. (Reading) 
"Question: Do you know what subsequently happened to your 
check? 
"Answer: Yes. 
"Question: What happened to it? | 
"Answer: Well, from the endorsement, it was endorsed by 
her and then cashed through Deak and Company.” | 
A. That is correct. 
Q. You didn't tell them anything about meeting her or meeting Kelly; 


is that correct? A. Correct. | 
Q. You deliberately withheld it from the Grand Jury, didn't you? 
MR, ACKERLY: I object. | 
THE WITNESS: I wasn't asked. 
MR, ACKERLY: That is argument. 
THE WITNESS: They asked what happened to the check, and I told 
them. | 
THE COURT: You didn't tell them the whole story, as 
THE WITNESS: But I told them -- 
THE COURT: Your answer is, "from the endorsement" -- the 


implication of which is "all I know is I saw the endorsement on it and it 
was cashed by Deak and Company." | 
THE WITNESS: That is right. : 
THE COURT: But you knew far more than that. You knew that she 
gave it back to you, and you gave it to Kelly, and Kelly got it cashed. And 


four days after she gave the check to you, you and May -- or whatever his 


name is -- | 
MR. SMITHSON: Lynn May, Your Honor. ! 
THE COURT: -- Lynn May and Kelly were ina car, na Kelly pre- 
sumably got the money from Lynn May, and Kelly gave it to you; and then 
the next day, or the same day, you gave it to the Whiteside girl. 
| 
| 
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Why didn't you tell the Grand Jury that in answer to that question, 
what became of the check? 

THE WITNESS: Well, they didn't ask me to go into detail. The 
answer that I gave was correct, and it was not pursued any further. 

THE COURT: Let me ask you something, by the way, in this con- 

nection. First, this check was made payable to Anne Whiteside, 
was it? 

THE WITNESS: Right. 

THE COURT: And how much was it? 

THE WITNESS: It was something in excess of six thousand. I don't 
remember. 

THE COURT: And was it drawn on the Dupont Branch of Riggs? 

THE WITNESS: Right. 

THE COURT: Which is where she went to get it cashed. But the 
bank was closed -- or at the time it was open, but they wouldn't cash it. 

THE WITNESS: Presumably they wouldn't. 

THE COURT: So you undertook, because the bank was closed, you 
say, to cash it for her. And she was upset about it, because she said she 
needed the money. 

Why didn't you go back to the bank the next day and cash it there, 


instead of giving it to Kelly to get it cashed by him through some other 


means? -- as the result of which you actually didn't get the money to give 
to her for four days. 

THE WITNESS: Well, I thought at the time that he would possibly 
be able to get it cashed that day. 

THE COURT: When you gave her the money which he gave to you, 
was it in the same amount as the check had been? 

THE WITNESS: Yes. 

THE COURT: With no discount for Kelly's efforts? 

THE WITNESS: No, sir. 

BY MR. SMITHSON: 
Q. But, sir, you told us, and the Grand Jury, that the reason you 
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looked at it was by the endorsement, and you learned that it had been 
cashed through Deak and Company. You told us you learned that from the 
endorsement. A. I didn't say I learned it from the endorsement. I said 
the endorsement indicated that. | 

THE COURT: That the endorsement indicated that ? 

THE WITNESS: Yes, the endorsement does. 

MR. ACKERLY: The questions and answers have been read, and 
they speak for themselves. I think Mr. Smithson is arguing now. 

THE COURT: Yes, I think he is. | 

BY MR, SMITHSON: 


Q. Tell me, sir, are you the same Tony Pittman who in 1954 was 


arrested and convicted of housebreaking in Arlington, Virginia? A. For 


breaking and entering. 

Q. Breaking and entering? A. Yes. 

Q. And also in 1957 of assault in the District of Columbia? A. Yes, 

MR. SMITHSON: Would you indulge me a moment, a Honor? 

THE COURT: Yes. First let me ask something. In response to my 
question, you said you didn't go back to the bank on which the check was 
drawn and get it cashed yourself, because you thought Kelly might get it 
cashed that night, or later that day. | 

How did you think Kelly would be able, after the banks had closed, 
to get a check cashed that day, -- 

THE WITNESS: Because I asked him -- 

THE COURT: In excess of six thousand dollars ? 

THE WITNESS: I asked him if he thought he could, and he said he 
might be able to. | 

THE COURT: What made you think he could? | 

THE WITNESS: I didn't know whether he could or not. It was just 
a possibility. So I asked him, and he said he thought maybe he could, 

THE COURT: Well, he didn't. Did you make any effort to get it 


back from him, since you had undertaken this for her, and go) back to the 


bank the next day and cash it there where you knew you could cash it, be- 
cause they knew you? 

THE WITNESS: Yes. As I say, for the days following this she con- 
tinued to call me, and I continued to try to get some action from Mr. Kelly, 
to either get the check back or the money. And it went on for three or 
four days there. 

BY MR. SMITHSON: 

Q. Why didn't you ask him for the check back? A. Idid ask him 
for the check back. 

Q. And he held onto the check? He wouldn't give you the check back 
that you had givento him? A. He said he was getting it cashed, each time 
I talked with him. 

Q. Excuse'me. Go ahead. A. He indicated that he would probably 
have it that day, you see. 

Q. You said it was about four or five days after you allegedly met 
Anne Whiteside that you picked Kelly up in your automobile; is that correct? 
A. Yes. 

Q. And that you then met a Lynn May? A. Yes. 

Q. And that you received -- that they got in the car and Kelly re- 
ceived some money from May? Is that your statement? A. Right. 

Q. And that money relates to this transaction? A. Yes. 

Q. You didn't say so on your direct examination. How do you know 
it related to this transaction? A. I said in my direct answer, I think, 
that I presumed -- that I knew Mr. May gave him some money, which I 
presumed was the proceeds from cashing the check. I don't know if it was. 


Q. You don't know if it was. A. No, I presume it was. 


Q. Did you see the quantity of money, Mr. Pittman? A. I didn't 


count it at that time, no. It was handed to Mr. Kelly by Mr. May. 

Q. And did Kelly give it to you while May was there? A. No. 

Q. Where did you meet Kelly? A. I think it was at 15th and K or 
15th and H, something like that. 

Q. Where'did you meet Lynn May? A. I think that was in front of 
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the National Savings and Trust Company, at 15th and New York. 


Q. And you have a distinct recollection of Lynn May getting into 
your car? A. Yes. : 

Q. You are certain of that? You couldn't be mistaken? A. Ibe- 
lieve that that would be correct, that he did get into my car.) 

MR, SMITHSON: I haven't anything else of the witness. 

THE COURT: Let me ask you this. Didn't Mr. Ackerly ‘or Mr. 
Smithson ask you whether or not on the trial of the Coan girl and Miss 
Karikas, at the time of that trial, you were identified to the prospective 
jurors as a possible witness; and your answer was that you were? 

THE WITNESS: I do not believe that I was, Your Honor. 

THE COURT: Who asked that question? | 

MR. SMITHSON: I did, Your Honor. 

THE COURT: What is the fact? Do you know? 

MR. SMITHSON: It is my recollection, Your Honor, that it came 


out during the testimony of Mr. Spector -- I have the testimony here -- 
that Mr. Pittman brought in the check and his name was identified as the 
person bringing in the check, at Spector's request, during the course of 
the trial. 

I have the transcript here, and Iam checking to see i he was actual- 
ly subpoenaed. 

THE WITNESS: I was never subpoenaed, I can safely say. I may 
have been mentioned during the testimony; but I was not subpoenaed. 

MR, ACKERLY: I think that is a little different, Your Honor. Do 
I understand it now, Your Honor, that Mr. Smithson's reference to iden- 
tification as a witness was that Mr. Pittman's name was mentioned during 
the trial? I will stipulate to that. | 

THE COURT: Mr. Smithson says that Spector testified during the 
trial, -- | 

MR, ACKERLY: That is true. 

THE COURT: -- and that Spector testified that this witness brought 

to him the check for Whiteside, for his signature. | 
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MR. ACKERLY: I think that is correct. 

THE COURT: And it is in that connection, apparently, that he was 
mentioned. 

MR. ACKERLY: Yes. When he said identified as a witness, I thought 
he meant at the pretrial, voir dire examination. 

THE COURT: That is what I thought he meant, too, and that is why 
I asked the question. 

MR, SMITHSON: No, Your Honor. 

I haven't anything else of the witness. 

MR. ACKERLY: Just one question, if I may, Your Honor. 

REDIRECT EXAMINATION 
BY MR. ACKERLY: 

Q. Mr. Pittman, at the time inthe summer of 1959, did you know 
this defendant, Miss Karikas? A. No, sir. 

Q. When did you first meet Miss Karikas? A. It seems like about 
two months ago, or something like that. 


Q. Two months from right now? A. Yes. 


Q. You are referring to approximately November of 1961? A. Ap- 


proximately. 
MR. ACKERLY: That is all, Your Honor. 
RECROSS EXAMINATION 
BY MR. SMITHSON: 
Q. You were working, sir, I take it with 1.B.A. in August of 1959 ? 
A. Yes, sir. 
THE COURT: What is that? 
MR. SMITHSON: The Investment Bankers of America, Your Honor. 
BY MR. SMITHSON: 
Q. How long did you continue with them, sir? A. Until about I be- 
lieve April of 1961. 
Q. April of 1961? A. Yes, Sir. 
Q. In other words, you were with them past this trial? A. If the 
trial took place before April, yes. 
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No; wait. The exact date that I left there was March the 31st. I 
started with another firm on April the 1st. | 

MR. SMITHSON: Your Honor, will counsel stipulate that the trial 
occurred during the month of March, 1961 ? 

THE COURT: He doesn't have to. 

MR, SMITHSON: I understand; but that was just for the record. 

THE COURT: I know it began on March 20th, 

MR. SMITHSON: That is correct, Your Honor. 

THE COURT: And it ended on March 28th. 

THE WITNESS: Just a minute. 

BY MR. SMITHSON: 

Q. You were working there then? A. I am getting my years con- 
fused. I left Investment Bankers in April of 1960. ! 

Q. Where did you gothen, sir? A. Tothe A. T. Brod and Company. 

Q. Where is that located? A. At 931 15th Street, Northwest. 

Q. How long were you with A. T. Brod? A. I was with A. T. Brod 
until April of 1961. | 

Q. Where have you been since April of 1961? A. Lioya Miller and 
Company. 

Q. And what is Lloyd Miller? A. Stock broker. 

Q. Where is it located? A. 1411 Pennsylvania Avenue, Northwest. 

Q. All in the District of Columbia, sir? A. Yes. | 

Q. Where have you resided during this period of time? A. In Vir- 
ginia , Arlington. i 

Q. Always in the same place? A. No; I have moved, 

Q. How many times have you moved since August of es ? A. Once. 

Q. Once? When did you move ? 

MR, ACKERLY: I don't want to object; but is this re-recross or 
something? I asked him one question, and we are off on another -- 

THE COURT: Yes, we are. | 

MR. SMITHSON: The only thing is on the issue of diligence in as- 
certaining this witness, Your Honor. That is all. 


THE COURT: Is that all? 
MR. ACKERLY: He prompts one question. 
FURTHER REDIRECT EXAMINATION 
BY MR, ACKERLY: 

Q. Have you had your name listed in the telephone book at your 
residence? A. No. My residence phone is not listed. 

Q. And have you been listed as an accountant under the telephone 
numbers of these various investment agencies? A. No. 

MR. ACKERLY: That is all, Your Honor. 

THE COURT: Is that all? 

MR. SMITHSON: That is all, Your Honor. 

THE COURT: You are excused, Mr. Pittman. 

(The witness Pittman accordingly was excused). 

THE COURT: We will take the morning recess of 10 minutes. 

(Following brief recess): 

MR. ACKERLY: If Your Honor please, there are two other affidavits 
of record, one by Lynn May and one by the defendant. I think those affi- 
davits are sufficient. They are personal affidavits, as to their contents. 

And with that, I would rest this portion of my motion, reserving the 
opportunity to argue it, to argue the matter to Your Honor later. 

THE COURT: Let me see if I can find this Lynn May affidavit. 

MR. SMITHSON: And the Government does propose to offer some 
testimony, Your Honor. 

THE COURT: I know that. 

MR. ACKERLY: It is probably the latest affidavit, Your Honor. 

MR, SMITHSON: I have a copy of it, if Your Honor wants it. 

THE COURT: Who was Lynn May? 

MR. SMITHSON: He was the one who was going to get the check 
cashed without getting the endorsement from Kelly, Your Honor. 

THE COURT: He was not the witness from the money exchange ? 

MR, SMITHSON: No. That was Deak and Company. But this is 

the man who purported to meet the witness Kelly on the street and 
get the check cashed without an endorsement on the back. 


THE COURT: Yes. 

MR. ACKERLY: I would like to call Your Honor's attention to one 
thing. Iam reading from page 224 of the transcript, volume b. 

THE COURT: Of the trial? | 

MR, ACKERLY: Of the trial of this case. 

The witness is a Sidney Spector, who testified that he was in charge 
of the office of Investment Bankers of America. And these questions, 
Your Honor, are by Mr. Smithson. He asked, Mr. Smithson: | 

"Tell me, sir, at that time did you know a person by the name 


of Tony Pittman? 
"Answer: Yes,I did. 
"And who was he? 
"Answer: He was the head bookkeeper" -- and this says 
"assistant trainer of our firm, and the cashier." 
I think the word “trainer” is probably a typographical error, Your 
Honor. | 
THE COURT: Yes -- "treasurer", I guess, 
MR. ACKERLY: The next question -- 


"At that time did you know a person by the name of H. Neil 
Kelly, Jr.?" | 
Answer by Mr. Spector, 'Yes, I did." 


"Question: Did you know of your own knowledge whether or 


not he knew a Mr. Pittman? 
"Answer: Yes, he did." 
And then Mr. Smithson put in some exhibits. And to my knowledge, 

my recollection, I think that was the only reference to Pittman that I can 
recall in the transcript. There may have been others; but that is the only 
one that I recall, Your Honor. | 
MR. SMITHSON: There is no question with that, Your Honor. The 


Government acknowledges that. 
THE COURT: I thought you said earlier that Spector testified that 


Pittman prepared the check and brought it in to him for signature. 
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MR. SMITHSON: No, I don't believe I was that specific, Your Honor. 

THE COURT: All right. 

MR. ACKERLY: I would also offer the Court, if Your Honor would 
care to read it, the testimony of Lynn May, which also appears in this 
same volume. It is brief, and I don't see any point in reading it; but if 
Your Honor would care to read it, it is here from the official transcript. 

THE COURT: Would it be of any value to me to read it? 

MR. ACKERLY: Well, I might read it quickly, Your Honor -- 

"Direct Examination, by Mr. Smithson: 

"Question: Your name, Mr. May? 

"Answer: Lynn W. May." 
THE COURT: You can leave out "question" and "answer." 
MR. ACKERLY: Yes, Your Honor. 


"Your employment, sir? 


"TJ am with the Monarch Life Insurance Company. 


"Did you, sir, during the month of August, 1959, know a person 
by the name of H. Neil Kelly, Jr.? 

"Yes, sir. 

"] will ask you, sir, if you had occasion during that month to 
cash an instrument, a check, for him? 

"TI did. 

"I show you, sir, Government Exhibit 26 for identification and 
ask you to examine it.” 
I believe 26 was the check from Investment Bankers of America. 

Mr. Smithson, is that correct ? 

MR. SMITHSON: I will have to check that. 
MR. ACKERLY: I will continue while Mr. Smithson is doing that. 

"T will ask you if that is the instrument you cashed for the 
person Kelly. 

"Yes, 

"Where did you cash it? 

"At National Savings and Trust. 


"And for how much money ? 
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"Sixty-nine hundred dollars and 95 cents. 

"And when you received the money, what did you do with it? 

"JT gave it to Mr. Kelly. 

"Where did you meet him on that date, sir? | 

"Out in front of the National Savings and Trust Bank at New 
York and 15th Avenue. | 

"Was that pursuant to any call or any prior arrangement, or 
did you just happen to meet him there ? | 


"No, sir. I was in my office on 14th Street, just around the 


corner, and he called me and asked me if I could cash a check for 
him. I said that I would. 
"Tell me, sir, when he presented that check to you, did you 


ask him to endorse it? 
"No, I did not. | 
"You merely accepted the check and cashed it for him ? 
"That is correct. | 
"Did he give you any reason why he didn't endorse it and cash 
it himself? ! 
"None other than he didn't have an account at National Savings 
and Trust. 
"When you got that 69 hundred dollars, what did you do with it? 
"J think I took it outside and gave it to him. | 
"The Court. In cash? | 
"Yes, sir. 
"Did you see him thereafter ? 
"yes, I saw him several times after that. 
"T mean with regard to this money ? 
"No, sir." 
Mr. Smithson offered the exhibit. And then there was cross- exam- 
ination, which I don't think has any relevance one way or the other. 
THE COURT: All right. ! 
MR. SMITHSON: Shall I proceed, Your Honor? 


THE COURT: Proceed. 


34 


MR. SMITHSON: May I have Mr. Dyer? 
Thereupon 
OAKIE DYER 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name, sir, is Oakie Dyer? A. Yes, sir. 

Q. D-y-e-r? A. Yes. 

Q. Mr. Dyer, keep your voice up. The defendant and her counsel 

must hear you. 

What is your employment? A. Shorthand reporter, U.S. Attorney's 
Office for the District of Columbia. 

Q. How long have you been so employed? A. A little over three 
years. 


Q. And I will ask you if pursuant to your employment you had oc- 


casion to attend a March 1960 Grand Jury and take certain notes of trans- 
actions before them. A. Yes. 

Q. And I will ask you, sir, if pursuant to a request from me you have 
brought with you the original notes of such. A. Yes. 

MR. SMITHSON: May I have this marked for identification Govern- 
ment Exhibit 1? 


(A transcript of Grand Jury proceedings 
11 April 1960 was marked for identifi- 
cation as Government Exhibit No. 1). 


MR. SMITHSON: For the record, Your Honor, there are certain 
paper clips and pencil markings in there which I have put. They are not 
offered and are not intended to be over-emphasis, but they are for the 
purpose of my presentation here (handing the last-marked exhibit to 
counsel for defendant). 

And may I have this marked for identification as Government Ex- 
hibit 2? 


(Another transcript of Grand Jury pro- 
ceedings 11 April 1960 was marked for 
identification as Government Exhibit 
No. 2). 
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(The last-marked exhibit was handed to counsel for the defendant). 
BY MR, SMITHSON: | 

Q. I show you, Mr. Dyer, Government Exhibit 1 for identification. 
What is it? A. This is the transcript that I prepared of the testimony of 
Tony D. Pittman, Jr. when he appeared before the Grand Jury, 

Q. All right, sir. And have you had occasion to prepare that tran- 
script for anyone? A. Yes, sir; I prepared it for you. | 

Q. And do you have the original notes from which it is prepared ? 
A. Yes. | 

Q. You had occasion, sir, to check it at my request? A. Yes. 

Q. And I will ask you whether or not it is accurate. 

THE COURT: Against his notes, you mean? 

MR. SMITHSON: Yes, Your Honor. 

BY MR. SMITHSON: 

Q. You did check it against your notes? A. Yes. 

Q. And is it a true and does it reflect a true and accurate transcrip- 

tion? A. Yes. 


MR. SMITHSON: I offer the exhibit No. 1, Your Honor. 
THE COURT: I can't tell whether it is material or not, 
MR. SMITHSON: Oh, it is material, Your Honor, the Government 


maintains, based on the cros s-examination of the witness Pittman, when 


I asked him whether or not he had anything to hide or he told anything to 
Agent Walters that was not true. | 

It is material for the further aspect, Your Honor, that on page 28 
he remarked that that is the only time that he had seen this woman in the 
office; he saw her on that one occasion; and that there was nothing unusual 
about this circumstance; and that he was called upon to recollect this per- 
son some -- 

THE COURT: I will receive it, and at the proper time you can argue it. 

MR. SMITHSON: That is correct, Your Honor. That is the basis of 
my cross, and that is the reason for the proffer. | 


(The Grand Jury transcript heretofore 
marked for identification as Govern- 
ment Exhibit 1 was received in evidence). 
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MR. SMITHSON: May I have the other, Mr. Ackerly ? 

MR. ACKERLY: Yes. 

May I just look at this one second, Your Honor? 

(There was a pause in the proceedings). 

BY MR. SMITHSON: 

Q. I will show you, sir, Government Exhibit 2 for identification. 
What is it? A. This is the transcript of the testimony of Lynn W. May. 

Q. And before the Grand Jury? A. Before the Grand Jury, yes, sir. 

Q. Did you take that likewise, sir? A. Yes. 

Q. Did you likewise prepare that from your notes at my request? 
A. Yes. 

Q. I will ask you if you had occasion to check the accuracy thereof. 
A. Yes. 

MR. SMITHSON: The Government offers the Exhibit 2, Your Honor. 

THE COURT: What will that impeach? His affidavit? 

MR, SMITHSON: His affidavit, Your Honor. 

THE COURT: I will receive it. 


(The Grand Jury transcript heretofore 
marked for identification as Government 
Exhibit 2 was received in evidence). 


MR. SMITHSON: That is all I have of the witness. 
MR. ACKERLY: I have no questions, Your Honor. 
THE COURT: That is all. You are excused. 
(The witness Dyer accordingly was excused). 
MR. SMITHSON: May I have the witness, Mr. Walters, please ? 
Thereupon 
DONALD E. WALTERS 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is Donald E. Walters? Is that correct? A. Yes, it is. 
Q. Mr. Walters, keep your voice up. I want the defendant and her 


counsel to hear you. 
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Do you know a person by the name of Tony Pittman? A. Yes, Ido. 
Q. I will ask you if you had occasion on one or more times to inter- 
view Tony Pittman, with regard to the Pan American Airline tickets. 
A. Yes, I did. 


Q. That is in regard to the case of Joanne Dinstel Coan and Cecilia 
Karikas? A. Yes, that is right. | 
Q. I will ask you, sir, if you know a person by the sade of Mr. 


Gertz? A. Yes. 
Q. What is he? A. He is a special agent of the FBI. 


Q. Do you recall specifically the occasions on which you interviewed 
Mr. Pittman? A. Yes, Ido. 

Q. I will ask you, sir, if you ever showed the witness Pittman a 
group of photographs containing that of Joanne Dinstel Coan. | A. Yes, I did. 

Q. And the purpose of your showing it to him? A. I didn t under- 
stand you. | 

Q. The purpose of your showing it to him. A. Was to determine 
whether or not he could identify someone I suspected of being identical 
with Anne Whiteside. : 

Q. Was her photograph in that fan of six? A. Joanne Dinstel Coan, 
yes, it was. | 

Q. Was the witness able to make any identification for you? A. No. 


Q. What did he say about the photographs, if anything ? A. He said 


he was unacquainted with all of the persons whose pictures were shown to 
him. | 

Q. Tell me, sir, did you ever have any conversation with the witness, 

Tony Pittman, regarding a certain check from Investment Bankers of 
America payable to Anne Whiteside? 

THE COURT: Before you get to that, had you, pastel you asked Pitt- 
man about the photographs, had you seen Joanne Coan? | 

THE WITNESS: You mean to interview her or talk to, her? 

THE COURT: Or just a look at her. 

THE WITNESS: Not personally, no. 
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THE COURT: Not before then? 

THE WITNESS: That is right. 

THE COURT: Did you see her since then, at the trial? 

THE WITNESS: Yes, I did. 

THE COURT: Was only one of these apparently six pictures you had -- 
were there six pictures ? 

THE WITNESS: Yes. 

THE COURT: Only one of them was a photograph of her? 

THE WITNESS: Yes. 

THE COURT: When you saw her Since, and I take it the time of the 
trial was the first time you had seen her? 

THE WITNESS: No, that isn't the first time. I had seen her in 
December -- 

THE COURT: Had you seen her prior to the trial? 

THE WITNESS: About three months prior to the trial. 

THE COURT: When did you see him to show him the photographs ? 

THE WITNESS: On August 22, 1960. 

THE COURT: Was the photograph that you showed Pittman a good 
likeness of Joanne Coan? 

THE WITNESS: Yes, it was. 

THE COURT: Go ahead now, Mr. Smithson. 

BY MR. SMITHSON: 


Q. I will ask you, sir, if you on any occasion had a conversation 


with this person, Tony Pittman, relative to a certain check of Investment 
Bankers of America, payable to an Anne Whiteside. A. Yes. 

Q. Specifically, sir, I will ask you if you had any conversation with 
him regarding his, Tony Pittman's, seeing that check or having any in- 
formation about it. 

THE COURT: What check are you talking about ? 

MR. SMITHSON: From the Investment Bankers of America, the one, 
Your Honor, which the witness purported to cash for Anne Whiteside. 

THE COURT: There was only one check from Investment Bankers, 
wasn't there, -- 
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MR. SMITHSON: That is correct, Your Honor. 

THE COURT: -- to close out the account ? 

MR. SMITHSON: That is correct, Your Honor. 

THE COURT: Go ahead. I interrupted you, and I have oes 

now what your question was. | 

MR. SMITHSON: My question was if he had a conversation with 
Tony Pittman relative to whether he had seen that check again after it 
was issued through Investment Bankers of America. 

THE COURT: Yes. 

BY MR, SMITHSON: | 

Q. Do you recall that? A. Let me see if I understand iyou correctly. 
You want to know whether or not I showed him the check or a hres of 
it? 

Q. That, or had any conversation with him regarding what became 
of that check. A. I had conversations with him regarding it. 

Q. What if anything did he tell you regarding his -- AL I didn't 
show him the check. | 

Q. Iamsorry. A. I didn't show him the check. 

Q. What if anything did he tell you with regard to that ? A. He said 
that he knew nothing about the case. He said he didn't know Joanne Dinstel 
Coan by name. Iam sorry. At that point we didn't know who Joanne Dins- 
tel Coan was. He said he did not know who Anne Whiteside was. He said 


he had not seen her before she came into the office. He said he had not 


seen her since she had been in the office. And he said he had no reason 
to believe that she knew Neil Kelly. | 


MR, SMITHSON: Nothing else. 
CROSS EXAMINATION 
BY MR. ACKERLY: | 
Q. Where did you get that photograph, Mr. Walters? A. From the 
police department files. | 
Q. The police department files ? A. Yes. 


Q. Of what police department, sir? A. The Washington Police De- 


partment. 
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Q. Do you know when the picture was taken? A. No, I don't know 
exactly. 

Q. In the photograph did she have a hat on? A. No, she did not. 

Q. Do you recall what kind of a dress she had on? A. Just a black 
dress, or dark dress. 

Q. And it was a regular picture taken when somebody is arrested? 
Is that it? A. Yes. 

Q. And that is the picture of Joanne Coan that you showed Mr. 
Pittman? A. Yes. 

MR. ACKERLY: That is all I have, Your Honor. 

MR. SMITHSON: That is all. I have nothing else. 

(The witness Walters left the stand). 

THE COURT: Do you have anything else ? 

MR, ACKERLY: I have nothing further by way of evidentiary mat- 
ter, Your Honor. 

THE COURT: I will hear you now. 

MR. ACKERLY: Yes. I should ask for one stipulation from Mr. 
Smithson, if I may. 

That stipulation would be that Mr. Pittman has appeared for you 
as a Government witness in a prosecution. 

MR. SMITHSON: I don't see the materiality of that, Your Honor. 
It was not in this case. 

THE COURT: Pardon me. I didn't get part of what you asked him. 

MR. ACKERLY: I asked Mr. Smithson to stipulate that Mr. Pitt- 
man has appeared as a Government witness in a case prosecuted by Mr. 


Smithson, before a jury in this -- not before Your Honor, but in the United 


States District Court for the District of Columbia, within the past year or 


year and a half. 
MR. SMITHSON: I don't see the -- 
THE COURT: Whether he has used him as a witness? 
MR. ACKERLY: Yes, as a Government witness. 
THE COURT: Onthe theory that he vouched for him? 
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MR, ACKERLY:: Well, it is on this theory, Your Honor. Mr. Smith- 
son has put in his opposition to the motion that because this man has had 
two minor brushes with the authorities he is not to be believed on anything, 

That is the way I interpret his opposition. | 

The fact is that Mr. Smithson has put him on the witness stand asa 
Government witness, and to that extent vouched to the jury and to the court 
that within his best knowledge the man was telling the truth about things 
about which he would be interrogating him -- which I think is/an important 
factor as to whether this man can or cannot tell the truth. | 

MR. SMITHSON: May I answer counsel? I will be glad to stipulate 
that he appeared as a witness, although Iam not sure I used him. He was 
identified as a witness against the person of H. Neil Kelly. And, if lam 
not mistaken, he may have testified that he handled a telephone call for 
an account in the name of Harold Barkley, which he refused to identify 
as the voice of H. Neil Kelly; that he knew H. Neil Kelly; that he didn't 
recognize Harold Barkley's as H. Neil Kelly's voice. And that is the sole 
use that I made of him, in another, unrelated matter. | 


I must object to counsel's saying that I necessarily warrant what 


the man said as true. I warrant that was all I could get out of him at that 


time. 
But other than that, I did use him, Mr. Ackerly. | 
THE COURT: Let that be of record as to the fact, and you can make 
whatever point you wish to make of it. | 
MR. ACKERLY: Very well, Your Honor. 
* * * * x | 
THE COURT: I think there is no substance in this motion, I think, 


first, that Pittman is not a credible witness. I think the interviews with 


the FBI agents which this defendant had clearly showed an attempt to cover 
up and evade an honest answer. | 

The theory advanced during the trial was that this was a common 
practice. Well, if it had been -- that is, in the air line offices, when the 
actual beneficiary of the check had already gotten his cash, and they just 
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endorsed the name -- well if it was, which is somewhat difficult for me 

to believe, that travel agents would pay somebody in cash a refund for 

an unused ticket before that agency itself got the refund from the company. 
But be that as it may, and assume all that, what was there to hide ? 

Why not tell the agents just what happened, and that it was done frequently 

and was common practice? Instead of that, she denied any knowledge of 


it at all. And on the witness stand I certainly gave her an opportunity to 


explain the transaction, which she didn't do to the satisfaction of the jury 


or the Court. 

There were other circumstances in the case. Again I say I can't 
remember them all. But Iam not impressed with Pittman, or May, for 
that matter, and I wondered at the time why May would have indulged in 
this strange transaction that he testified to. 

The motion is denied. It could be, as you say, notwithstanding all 
this background, if the jury believed Pittman they might have acquitted 
her. So I cannot say and I will not say that your motion is frivolous, be- 
cause it is not frivolous. I think it is without substance, and I therefore 
deny it. 

Now if you intend to appeal from my denial, I will let her stay at 
large until the Court of Appeals can act upon it. They may take a very 
different view of the matter than Ido. There isn't any doubt in my mind 
as to what ought to be done, but a panel of the Court of Appeals may think 


she is entitled to a new trial. 
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1. Did the United States District Court for the 
District of Columbia err in denying Appellant's motion for a 


new trial on the grounds of newly discovered evidence, where 


such evidence was discovered subsequent to trial; was diligently 


discovered; was material to the issues of the case; was not 
merely cummulative or impeaching; and if presented the jury 


would probably have acquitted the Appellant. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
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Prior to entry of final judgment in this cause, Appellant, 


on December 8, 1961, filed a motion for a new trial on the grounds 
of newly discovered evidence pursuant to Rule 33 of the Federal 
Rules of Criminal Procedure. The United States District Court 
entered an order January 29, 1961 denying Appellant's motion for 

a new trial (J.A. 2nd 43). An appeal from this order was noted 
January 30, 1962. This Honorable Court has justigatetion| by virtue 
of the Act of June 25, 1948, 62 Stat. 929, as amended; ULS.CeAs> 


Title 28, Section 1291. 
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STATEMENT OF CASE 
On January 3, 1961, Appellant and a co-defendant, Joanne 
Dinstel Coan, were charged in a thirty count indictment with: 
forging and uttering six airline tickets with intent to defraud; 
forging the endorsements on six checks received as a refund of 
these tickets with intent to defraud; uttering the same checks; 


and causing the same forged checks to be transported in inter- 


state commerce (J.A. 1 - 15) VY 


The co-defendant, Joanne Dinstel Coan, entered a plea 
of guilty to Count No. 16 of the Indictment. On March 28, 1961, 
the jury found Appellant not guilty of Counts one through twelve and 
guilty of counts thirteen through thirty (J.A. 285 - 287). An 
appeal was duly noted and on November 9, 1961, this Court affirmed 
the judgment of the United States District Court for the District 
of Columbia whereby Appellant was sentenced to serve a term of 
six to eighteen months (J.A. 289). 

On December 8, 1961, Appellant filed a motion for a new 
trial, pursuant to Rule 33 of the Federal Rules of Criminal 
Procedure, on the grounds of newly discovered evidence. On 
January 29, 1962 a hearing on said motion was held and the motion 


was denied (J.A.'2nd 43). Appellant was granted leave to appeal in 
nnn 


1. References to the joint appendix in No. 16,354 will be denoted 
as (J.A. ‘)3; references to the joint appendix in this case, 
NO. 16,920 will be denoted as (J.A. 2nd ). 


forma pauperis (R. ). An appeal was duly noted (R. ). 
Proof of the facts of the crimes charged in the indictment 
rested almost entirely on the testimony of Mrs. Coan, the co-defend- 
ant who testified for the Government. In summary, the testimony of 
Mrs. Coan with respect to the facts of the crimes was as follows: 
Miss Karikas told her to fill out the airline blank tickets and 
how to fill them out (J.A. 47); Mrs. Coan typed them out and was 
told what to put down by Appellant (J.A. 47); when the venk was 
completed, Mrs. Coan geve the tickets back to Appellant (JA. 48); 
a few days later, according to Mrs. Coan, Appellant gave hee the 
tickets and told her to take them to Pan American Airlines Of fice 
and get a refund (J.A. 48); Mrs. Coan took the tickets to Pan 
American Airlines Office and received the refund checks, using the 
name, "Ann Whiteside."; the name,"Ann Whiteside," was obtained from 


Appellant (J.A. 49) as was the fact that she was employed | by the 


International Students Corporation (J.A. 49); again, the name of the 


organization was derived from Appellant (J.A. 50). 

According to Mrs. Coan, the refund checks were given 
by her to Appellant (J.A. 50). Thereafter, Mrs. Coan wrote her 
name, that is, Ann Whiteside, on a brokers order form (Government 
Exhibit No. 19, but she did not do the typing on said forin (J.A. 52- 


53). When she filled out the brokers form it was blank (J.A. 53). 


Thereafter, Mrs. Coan testified that she saw Appellant put the 
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brokers form and the checks into an envelope (J.A. 53) to be 
mailed. Subsequently, Appellant directed Mrs. Coan to go to 
the offices of Investment Bankers of America, pick up a check 
and close out an account, using the name of Ann Whiteside (J.A. 
53-54). Mrs. Coan stated that she picked up the check as 
directed (J.A. 54). Mrs. Coan also testified that she used a 
printed card to identify herself as Ann Whiteside at both the 
Airline Office and at Investment Bankers of America (J.A. 97-98). 
Mrs. Coan stated that she obtained the cards from a local printer, 
but under the instructions of Appellant (J.A. 97-98). Also, Mrs. 
Coan revealed that she picked up the validation stamp that was used, 
and again this was on the orders and instructions of Appellant 
(J.A. 98). 

The crucial part of Mrs. Coan's testimony concerned 
what happened to the check after she obtained the same from 
Investment Bankers of America. On this issue she testified as 


follows: 


Q. When you gave that check back to Miss Karikas, 
the one from Investment Bankers, did you continue 
tolive in the District of Columbia and actually at 
1801 Columbia Road? 


A. No, sir, I returned home. 
Q. You went back to Nazareth? 


A. Yes, sir. 
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Q. Did there come a time in September that you saw 
the defendant Karikas? | 
A. Yes, sir. 
Where was that? 
In New York. 
And at that time, did you receive anything from her? 
Yes, I did. | 
What did you get? 
A. I got $2,000 from her. (J.A. 55, 56). 


And at pages 101 and 102 of the Joint Appendix, Mrs. Coan! stated: 


Q. And then did you give this endorsed check to Miss Karijas? 
A. Yes, I did. : 
Q. Did she give you any money at that time? 
A. No, she did not. 


Q. Did you have any conversation with her at that time 
about what she allegedly was going to €o with this check? 


A. I don't know if it was the time that I - - lexcuse me 

- - at the time that I had given her the check, or whether 
it was at a later date - - what she was going to do with 
it. i 


Q. What did she tell you she was going to do with it? 


| 
A. I believe her very first intention, and I believe this 
quite sincerely, that she was going to try and icash the 
check, but from the way she vacilated back and |forth, 
I really don't think she knew what she was going to do 
with the check once she had it. I think her main idea 
was to get it cashed, but just how she was going to, I 
don't think even she knew. 
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Q. Why didn't you cash the check under the name of 
Anne Whiteside - - you got it and endorsed it? 


A. Because it was about that time I was beginning to 
come to my senses on the whole thing, and I refused 

to have anything more to do with it. I had been 

called by Cecilia after this had happened in my home 

in Nazareth, which can be vouched for, and told to come 
down here to try to cash the check, et cetera, and I 
just didn't want anything to do with it after that. 


Q. after you signed the check, you didn't have anything 
more to do with it, did you? 


A. I don't think so. 
Appellant, on the other hand, testified that when Mrs. 
Coan came to Washington and stayed with her for a few days, that 


she showed her the refund checks and after stating that she was 


still employed by Tour Travel Inc., asked Appellant to endorse 


three of the checks (J.A. 201,202). Appellant stated, that Mrs- 
Coan informed her that the student's whose names appeared on the 
checks had already gotten their refunds and that the checks had 
to be deposited to the firm account (J.A. 201, 202). 
Appellant further denied that she ever received any money from 
Mrs. Coan re this transaction or that she ever loaned Mrs. Coan 
the sum of $2,000.00 as the latter had alleged (J.A. 202). 
Appellant denied any participation in any other part 
of the scheme. She testified on cross-examination that the 
transaction of endorsing checks where the payee had already 


received the money was done in the airline business (J.A. 229). 


The Newly Discovered Evidence 


Tony D. Pittman of 903 North Randolph Street, Arlington, 
Virginia, was located and interviewed shortly after this court 
affirmed the conviction of Appellant. Mr. Pittman's name Was 
mentioned once or twice during the trial. in a passing manner, 
in connection with the fact that he was an employee of Investment 
Bankers of America. He was so employed during the year 1989 and 
left that firm in April 1960 (J.A. 2nd 29). At the time of the 
trial of this cause he was no longer associated with Investment 
Bankers of America. Mr. Pittman's residence phone is not Listed 
in the telephone directory (J.A. 2nd 30). 

At the hearing on the motion for a new trial on tthe 
grounds of newly discovered evidence, Mr. Pittman testified that 


during August, 1959 a person called Anne Whiteside, came iinto the 


offices of Investment Bankers of America, where Mr. Pittman was an 
accountant, cashier (J.A. 2nd 9). Anne Whiteside went into the 
office of Mr. Spector, and the latter came out and instructed 

Mr. Pittman to prepare a check to her order for the balance in the 
account (J.A. 2nd 9). This was done, and Mr. Pittman gave the check 
to Mr. Spector. Mr. Pittman identified Anne Whiteside as Mrs. Coan 


(J.A. 2nd 10, 11). Anne Whiteside then left the office. 


Mr. Pittman saw Anne Whiteside later in the day: He 


testified that he had gone to the Riggs National Bank, Dupont 


-8- 


Circle Branch, as was his custom each day, and as he was coming out 
of the bank she approached him (J.A. 2nd 10). Mr. Pittman testified 
that Anne Whiteside said to him that she wanted to get the check 
cashed. He described her appearance as being very distraught and 
that she stated she had to get the money for the students who were 
leaving town and wanted his help in getting the check cashed. 
Finally, Mr. Pittman agreed to help her cash the check. They 
couldn't go into the bank as it had closed for the day. Mr. Pittman 
told Anne Whiteside that he knew someone who could get the check 
cashed for her (J.A. 2nd 11). 


Anne Whiteside (Mrs. Coan) gave him the check and he 


gave the same to one Neil Kelly, who was a friend of his (J.A. 2nd 


11). Kelly agreed to get the check cashed. However it appeared 
that Kelly was unable to get it cashed right away and it took 
several days (J.A. 2nd 12). In the meantime, Mr. Pittman 
testified he received several calls from Mrs. Coan and he in 

turn made several calls to Kelly. Each time he was promised that 
he would receive the money that day. Finahly Kelly called to 

say that he was getting the check cashed and Mr. Pittman arranged 
to meet him (J.A. 2nd 12). Mr. Pittman picked him up in his car 
and them picked up a Mr. Lynn May who was getting the check cashed 
for Kelly (J.A.'2nd 12). Mr. May gave the money to Kelly in the 


automobile that Mr. Pittman was driving and then Kelly gave the 
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money to Mr. Pittman. Mr. Pittman received a telephone call that 

day from Anne Whiteside and made arrangements to meet her at a 
drugstore near Dupont Circle in Washington, D.C. (J.A.2nd 12, 13). 

Mr. Pittman met Mrs. Coan per the arrangements and gave her the money. 
Mrs. Coan, still using the name of Anne Whiteside, gave him a receipt, 


which he transmitted to Mr. Kelly (J.A. 2nd 13). 


Mr. Lynn May, an insurance broker in Washington, D.C. made 
an affidavit corroborating the testimony of Mr. Pittman (S.A. 2nd 7). 
Mr. May's affidavit sets forth the fact that he cahsed the! check 
for Mr. Kelly at the National Savings & Trust Company. That the 
amount of the check was $6,900.95, and he gave the same to: Mr. 
Kelly after he came out of the bank and entered the automobile of 
Mr. Pittman(J.A. 2nd 7). | 

It should be remembered that the check which anne Whiteside 
gave Mr. Pittman was the check she received from Investment Bankers 
of America. This check was in the amount of $6,967.00 hd represent- 
ed the total of the airline refund checks less the stock purchased 
by Anne Chiteside at Investment Bankers of America. The check 


which Mr. May cashed for Mr. Kelly and which was subsequently turned 


over to both Mr. Pittman and later, Mrs. Coan, was the check which 
Mr. Kelly received from Deak & Company in exchange for the Investment 


Bankers of America check which he gave them. The difference of 


$66.05 was the amount of the commission charged Mr. Kelly by Deak 
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& Company. These facts were brought out at the trial, except the 
Government never showed what happened to the money after Mr. May 


cashed the check. In addition the Government failed to establish 


what happened to the stock which was purchased by Anne Whiteside 


from Investment Bankers of America. Mr. Spector at the trial 
testified that a stock certificate was mailed to Anne Whiteside. 
Whether the stock was ever sold again and if so, by whom, is not 
known. 

The Government during its cross-examination of Mr. 

Pittman developed that he had previously, to wit, in 1954 

been convicted of housebreaking or breaking and entering, and 

in 1957 in the District of Columbia of the crime of assault 

(J. A. 2nd 25). The government also attempted to impeach the 
testimony of Mr. Pittman by use of certain Grand Jury Testimony 
of his in another case. A reading of this testimony reveals only 
that the examiner failed to ask Mr. Pittman the proper question, 
and that Mr. Pittman did not evade any answers to questions posed 
at that time. 

Additional testimony developed during the hearing on the 
motion manifested that Mr. Pittman had not known Appellant previously 
(J.A. 2nd 28), and had himself testified for the Government in 
a related case (J.A. 2nd 41). 

The Court held that Mr. Pittman was not a credible witness 


(J.A. 2nd 41). This was presumably predicated on his criminal record 


sit 


and in the Court's belief that Appellant in her interviews 
agents of the Federal Bureau of Investigation had failed to give 
honest answers and had showed an attempt to cover up (J.A. 2nd 41). 
This despite the fact that Appellant had voluntarily provided 
the Federal Bureau of Investigation with a sample of her | 
handwriting and a sample of her typewriter writing. The Court 
however did say that it could be, if the jury had heard and 
believed Mr. Pittman, that they would have acquitted Appellant 
(J.A. 2nd 42). | 
From this order, denying Appellant's motion for a 
new trial on the ground of newly discovered evidence, appellant 


appeals. 


STATUTE INVOLVED 


pA eee 


Rule 33 of the Federal Rules of Criminal Procedure, U.S.C pAs, 


Title 18, Rule 33. NEW TRIAL. | 


The court may grant a new trial to a defendant if required 


in the interest of justice. If trial was by the court without a 


jury the court may vacate the judgment if entered, take additional 


testimony and direct the entry of a new judgment. A motion for a 
new trial based on the ground of newly discovered evidende may be 
made only before or within two years after final judgment, but if an 
appeal is pending the court may grant the motion only on remand of 


the case. A motion for a new trial based on any other grounds shall 
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be made within 5 days after verdict or finding of guilty or 
within such further time as the court may fix during the 5- 


day period. 


STATEMENT OF POINTS 

1. The testimony of Mr. Tony D. Pittman, together 
with the affidavit of Mr. Lynn May, constitutes newly discovered 
evidence. 

2. This evidence was diligently discovered by Appellant 
subsequent to trial. 

3. This evidence, by impartial witnesses, manifests that 
Mrs. Joanne Coan received the money procured from the forged airline 
ticket refund checks without the aid of Appellant. 

4. This was a critical issue in this cause at trial. 

5. This testimony refutes Mrs. Coan's testimony at trial 
that she gave the check which she received from Investment Bankers 


of America to Appellant and that Appellant intended to cash the same. 


6. This testimony tends to refute the allegation of Mrs. 


Coan that she received $2,000.00 from Appellant as a loan. 

7. This testimony tends to refute the total testimony of 
Mrs. Coan that everything she did with respect to the crime was at 
the instruction or order of Appellant and therefore supports the 


testimony of Appellant. 
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8. This evidence, together with that previously 
introduced which established the lack of credibility of Mrs. 
Coan, manifests that her testimony was so tainted as to | 
necessitate a new trial. 

9. Appellant is entitled to have a jury evaluate her 
credibility as opposed to that of Mrs. Joanne Coan, alias, Anne 
Whiteside, in the light of the evidence showing that Mes | Coan 
did not give the check she received from Investment Bankers of 
America to Appellant, as she testified, but instead, had the 


check cashed for herself. 


10. The trial Court erred in refusing to grant! a new trial 


on the basis of this newly discovered evidence. 


SUMMARY _OF ARGUMENT 

The evidence presented to the United States District Court 
on the motion for a new trial on the grounds of newly discovered 
evidence was uncovered by Appellant, through her counsel, Robert 
L. Ackerly, in November, 1961, prior to the entry of any} final 
judgment in this cause. Mr. Pittman's name was mentioned once or 
twice in a passing manner at trial. At the time of the trial of this 
cause he was no longer employed by Investment Bankers of America. 
In addition, Mr. Pittman's residence telephone was not listed in 


the directory. It could not be anticipated by trial counsel that 
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Mr. Pittman would possess knowledge concerning what had happened to 
the check after the same had been delivered by Investment Bankers 
of America to Mrs. Joanne Coan, alias, Anne Whiteside. 

At trial, the Government established that the check 
which was transmitted to Mrs. Coan by Investment Bankers of America 
was in fact cashed. The Government also established that Appellant 
received the money and subsequently gave Mrs. Coan the sum of 
$2,000.00. This was established solely by the testimony of 
Mrs. Coan. The testimony of Mr. Pittman and Mr. May is therefore 
not cummuletive evidence. This testimony was probative of a 
critical issue in the cause. It also impeached the testimony of 
Mrs. Coan, but, the principle that impeachment testimony is not 
grounds for a new trial as newly discovered evidence has no 
application where a disinterested witness becomes available who can 
supply evidence of vital importance and the only other similar 
evidence at trial was that of the Appellant. 


The trial Court stated that a jury, if it believed the 


testimony of Mr. Pittman, might well acquit the Appellant. Appellant 


is entitled to have a jury evaluate her credibility in the light of 
this new testimony. 

The fact that the disinterested witness, Mr. Pittman, had 
previously been convicted of a crime, does not destroy either the 
competentcy of his testimony or its value insofar as determining whether 


a new trial should be granted. 
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The testimony given by Mrs. Coan considered in the 
light of the testimony of Mr. Pittman, is incredible. Nes. Coan 
had a penchant for forgery. It was established at trial that 
she had forged a marriage certificate and certain checks using 
the name of her employer's wife. This Court has already commented 
on her prevarications concerning her apptitude in the musical worl 
(Opinion in this cause November 9, 1961). Additional facts such 
as Mrs. Coan's employment in the New York office of Tour Travel, 
Inc. where these tickets were sold (these tickets were not sold in 
the Washington, D.C. office where Appellant worked); the fact that 


Mrs. Coan worked for Delta Airlines (the validation stamp! being 


similar to Delta's) suggest that her testimony is so incredible 


and s0 tainted that a conviction resting thereon must be set 


aside. 


As the Supreme Court of the United States has stated, 
| 


the pride of the United States will not permit any conviction 
| 


in a federal court to be predicated on tainted testimony. 


Clearly this is the situation in this cause and Appellant's 


motion for a new trial should have been granted. 
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ARGUMENT 


APPELLANT IS ENTITLED TO_A NEW TRIAL 
ON THE GROUNDS OF NEWLY DISCOVERED EVIDENCE 


$O)\' Si Ye! SAC SEIS) ie LS ae enema 


This Court has set forth the criterea for obtaining 
a new trial on the grounds of newly discovered evidence pursuant 


to Rule 33 of the Federal Rules of Criminal Procedure Thompson 


v. United States, 88 U.S.App. D.C. 235, 188 F. 2d 652. 


(a) 
Evidence Discovered Since Trial 

The name of Mr. Pittman was mentioned only once or twice 
at trial. Nothing was said at trial which would indicate to defense 
counsel that Mr. Pittman would know anything concerning the cashing 
of the Investment Bankers of America check by Anne Whiteside. 
The testimony was discovered subsequent to trial and prior to 
entry of final judgment in this cause (J.A. 2nd 3 - 6). Certainly 
this testimony was less anticipated that the newly discovered evidence 
in Smith v. United States, 109 U.S. App. D.C. 28, at 32, cert. 
den. 364 U.S. 938, 81 S. Ct. 387, 5 L. Ed. 2d 369, or that in 
Coates v. United States, 84 U.S. App. D.C. 359, 174 F. 2d 959. 
Appellant's position was that she had nothing to do with the refund 


checks after she endorsed three of them for Mrs. Coan so that they 


could be deposited to the account of Tour Travel, Inc. Defense 
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counsel could no more anticipate that Mrs. Coan would claim that 

she gave the check she received from Investment Bankers of America 
to Appellant, then could defense counsel in Coates v. United States, 
supra, anticipate that the complaining witness would state that 
there was a bloodly twenty dollar bill on the table when he returned 
to the sceme of the crime with a policeman. 


(b) 


Appellant was Diligent in Attempting to 
Discover this Evidence 


Discover ~his mice: 
The fact that Appellant was able to discover this evidence 

prior to entry of final judgment in this cause, of itself, is 

compliance with the second requirement of Thompson v. United States, 


supra. Again it is to be noted that Mr. Pittman had changed his 


employment twice, and did not have a residence telephone rlumber. 


(¢) 


The Newly Discovered Evidence is Not 
MERELY CUMMULATIVE OR IMPEACHING 


Coenen ese en nee naa neem 


The newly discovered evidence in this cause is not 
cummulative since the only evidence adduced at trial as to 


who or how the check of Investment Bankers of America was | 


cashed was the testimony of Mrs. Coan that she gave the check 


to Appellant. The Government was not able to link up its 


evidence as to how the check passed from Appellant to one 


Kelly. This testimony shows the complete transaction and 


addition refutes the allegations of Mrs. Coan. 
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It is true that the testimony of Mr. Pittman supports 
the testimony of Appellant and clearly and unequivocally impeaches 
the testimony of Mrs. Coan. This Court however in distinquishing 
the third principle of Thompson v. United States, supra, has said 
that the principle has no application where a disinterested witness 
becomes available who can supply evidence of vital importance and 
the only similar evidence at the trial was that of the defendant 
Amos v. United States, 95 U.S. App. D.C. 31, 218 F. 2d 44. 
Nor is this testimony merely the presentation of a criminal 


record of the Government witness as was the case in Murphy v. 


United States, 91 U.S.App. D.C. 118, 198 F. 2d 87, or Lawrence 


v. United States, 90 U.S. App. D.C. 422, 196 F. 2d 48, cert. den. 
343 U.S. 981. 

In Arbuckle v. United States, 79 U.S. App. D.C. 282, 146 
F. 2d 657, a similar factual situation was presented. Arbucke was 
the manager of the Senate Resturant. The Assistant Manager was 
charged with the duty of depositing the receipts in the bank. 
While he was away on vacation, Arbuckle took over the job. 
Certain monies taken in by the resturant during one month while 
the assistant manager was on vacation were missing. . Arbuckle was 
indicted. He testified that he gave the money to the Assistant 
Manager on the latter's return from vacation. The Assistant 


Manager denied this statement. Arbuckle then offered to prove 
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that he had given the Assistant Manager the money with a witness 
present. The witness took the stand and so testified. Unfortunately, 
the Government showed that the witness was in Canada at the time 
that he allegedly saw Arbuckle give the money to the sige 
manager. Arbuckle moved for a new trial on the basis of newly 
discovered evidence, to wit, that a check which the cahiee had 
cashed for a Senator during the period was found to have been 
deposited in the bank by the Assistant Manager in October after 
his return from vacation. Arbuckle argued that since the cashier 
testified that she had taken in only this check, and he had testified 
that he gave all the receipts to the Assistant Manager, then 
this evidence tended to prove that he had in fact given the Assistant 
Manager all the receipts. Chief Judge Groner agreed and a new trial 
was ordered. | 

The situation is almost the same in the instant case. 
It is also interesting to note that the Government did not rebut 
the testimony of Appellant that travel agencies gave refunds in 
cash and then deposited refund checks to their own detours Appellant 
claimed that this was why she endorsed the three checks for Mrs. 
Coan. If it be true no crime was committed. The trial eae in the 
instant case layed great stress on the fact that there det evidence 


of intent to defraud on the part of Appellant because she i denied 


knowledge of the checks to an agent of the Federal Bureau) of 
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Investigation. It should be pointed out that Appellant was asked 


the specific question on only one occasion (the third time before 


an F.B.I. agent) when the checks were exhibited to her in the 
prosecutor's office. It should further be borne in mind that 
Appellant is a native of a country that since World War II began 
has been a police state. On the other hand Appellant gave the 
agent a sample of her handwriting and a typing sample from the 
family typewriter to which Mrs. Coan had access. 
(a) 
The Newly Discovered Evidence was Material 
The issue of who received the money, and how it was 
received was critical in determining whether Appellant or Mrs. Coan 
was telling the truth. It cannot be doubted that the testimony 
of Mrs. Coan that she gave the check to Appellant who intended to 
cash it and who later telephoned her and requested that she come 
to Washington to help cash it, turned the balance against Appellant. 
(e) 
The last requirement of Thompson v. United States, 
supra, is that the newly discovered evidence would probably produce 
an acquittal. In'the instant case we think this to be true. Indeed 
even the trial Court though that if a jury believed Mr. Pittman, that 


Appellant might be acquitted (J.A. 2nd 42). 
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In Delbridge v. United States, 104 U.S. App. D.C.399, 
262 F. 2d 710, the Court did not discuss the probabilities of 
an acquittal but instead it said that the jury was entitled to 
evaluate the credibility of the Defendant in the light of the 
newly discovered facts (page 401). 

In Coates v. United States, supra, the Court stated 


that the newly discovered evidence might well have raised a reason- 


able doubt with the jury as to the guilt of the Defendant. 


Two further points deserve brief attention. Mr. Pittman 
had previously been convicted of a crime. Presumably on this 


basis the Court did not believe him. In Amos v- United States, 


supra, this Court ordered a new trial where the witness was 
incarcerated. It is respectfully submitted that the right to 
pass on the credibility of Mr. Pittman with respect to his 
criminal record should rest solely with the jury and not be 

a factor in determining whether Appellant is entitled to a 
new trial, particularly where the criminal record is in no 
way related to the facts of the crime involved in the instant 


case. | 


The testimony of Government witness, Mrs. Coan is 


clearly tainted. Not only did she admit to altering a marriage 


certificate, and to forging the signature of her employer's wife 
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on a check in July, 1959, but she admitted to another series of 
prevarications involving her abilities in the world of music. 

The total testimony of Mrs. Coan is free from possibilities of 
impeachment because as to each part of the criminal transaction 
Mrs. Coan admitted doing it but stated that she was instructed or 
ordered to do $0 by Appellant. In this manner it became impossible 
to refute her story. Fortunately however, due to the diligence of 
Appellant and her counsel, Robert L. Ackerly, evidence refuting 

the allegations of Mrs. Coan have come to light. It is 
respectfully submitted that the only fair conclusion to be drawn 


from this cause, particularly in the light of the newly discovered 


evidence is that the testimony of Mrs. Coan was tainted. The 


Supreme Court of the United States, in Mesarosh v- United States, 
352 U.S. 1, 77S. Ct. 1, 1 L. Ed. 2d 1, has stated that no 
conviction in a federal court shall be predicated on tainted 
testimony, and that the only relief is a new trial. It is 


submitted that in the instant case, justice requires that 


Appellant be given a new trial. 


CONCLUSION 
It is respectfully submitted that for the foregoing reasons 
the order of the United States District Court denying Appellant's 
motion for a new trial on the grounds of newly discovered evidence 


should be reversed and a new trial granted. 


Respectfully submitte 


Edward L. Carey 
| 
Walter E. Gillcrist 
Attorneys for Appellant 
821 Fifteenth Street, N.W. 
Washington 5, D.C. 
| 


Certificate of Service 


I hereby certify that copy of the foregoing Brief 


for Appellant was personally served on David Acheson, United 
States Attorney for the District of Columbia, by leaving:a 
| 


copy of the same at his office, United States Courthouse, 


Washington 1, D.C., this 30th day of April, 1962. 


Walter E. Gillcrist 


